STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

M GUEL MORA RODRI GUEZ, BY AND )
THROUGH HI'S BEST FRI END AND )
GUARDI AN MARI A MELENDEZ, )
)
Petitioner,
)
VS. ) Case No. 07-0689RX
)
DEPARTMENT OF HEALTH, )
)
Respondent . )
)

FI NAL ORDER

Pursuant to notice, a formal hearing was held in this case
on March 8, 2007, by video teleconference, with the parties
appearing in Mam, Florida, before Patricia M Hart, a duly-
desi gnated Adm ni strative Law Judge of the Division of
Admi ni strative Hearings, who presided in Tall ahassee, Florida.

APPEARANCES

For Petitioner: JoNel Newran, Esquire
Sarah O Dea, Certified Legal Intern
Aracely Alicea-Clark, Certified Legal
I ntern
Community Health Rights Education Cinic
1311 MIller Drive, Room G 288
Post O fice Box 248087
Coral Gables, Florida 33124-8087

For Respondent: Mchael A Geif, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703



STATEMENT OF THE | SSUE

Whet her Florida Adm nistrative Code Rule 641-1.001(1)(c) is
an invalid exercise of delegated |egislative authority.

PRELI M NARY STATEMENT

On February 12, 2007, M guel Mora Rodriguez, by and through
his best friend and guardian Maria Mel endez, filed a Petition to
Determne Invalidity of Existing Rule Disqualifying Current
Fl ori da Residents from Bei ng Considered for Services Under the
Brain and Spinal Cord Injury Program pursuant to
Section 120.56(1) and (3), Florida Statutes (2006),' in which he
asserted that the definition of "legal resident” in Florida
Adm ni strative Code Rule 641-1.001(1)(c), for purposes of
eligibility for participation in Florida"s Brain and Spinal Cord
Injuries ("BSCI") Program constituted an invalid exercise of
del egated | egi sl ative authority pursuant to Section 120.52(8),
Florida Statutes. M. Rodriguez alleged in the petition that he
was substantially affected by Florida Adm nistrative Code
Rul e 641-1.001(1)(c), which includes in the definition of "lega
resident” the requirenent that an applicant have "a | awf ul
permanent presence in the United States of Anerica," and that
the rule is an invalid exercise of delegated |egislative
authority under Section 120.52(8), Florida Statutes, because the
Departnent of Health ("Departnment”) materially failed to foll ow

proper rul emaki ng procedures; because the rule nodifies and



contravenes the statute inplenented; and because the rule is
arbitrary and capricious. Pursuant to notice, the final hearing
was held on March 8, 2007.

The parties filed a Joint Pre-Hearing Stipulation in which
they stipulated to nost of the material facts. At the hearing,
the parties jointly presented the testinony of Marilyn Larrieu,
and Petitioner's Exhibits A and B were offered and received into
evidence. In the Joint Pre-Hearing Stipulation, the parties
noted that they di sagreed about whether M. Rodriguez had
standing to pursue this rule challenge, and, at the comrencenent
of the hearing, the Departnment nade an ore tenus notion to
dism ss the petition for |ack of standing. Brief argunent was
heard from M. Rodriguez and the Departnent. Ruling on the
notion was withheld until entry of the final order in this case,
and the parties were requested to file witten argunment on the
i ssue of standing.

The transcript of the proceeding was filed with the
Di vision of Administrative Hearings on March 26, 2007. On
April 4, 2007, the Departnent filed a Motion to Deny Petition
Due to Lack of Standing. The parties tinely filed proposed
findings of fact and conclusions of law in which they addressed
the standing issue, and M. Rodriguez filed a separate
menor andum of | aw in opposition to the notion, which have been

considered in the preparation of this Recommended Order.



FI NDI NGS OF FACT

Based on the oral and docunentary evidence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

Stipul ated facts

1. M. Rodriguez suffered a brain injury as a result of an
aut onobi | e acci dent.

2. M. Rodriguez is currently residing in Florida and
presently intends to remain in Florida as his permnent hone.

3. M. Rodriguez is currently an undocunented i nmm grant
with no federally-recogni zed i nm gration status.

4. On or about May 2004, M. Rodriguez's |ega
representative applied for BSCI program services for
M . Rodriguez, who was then denied on the basis that he was not
a legal Florida resident.

5. The Departnment shared all notices regardi ng rul emaki ng
for the rule with M. Rodriguez's |egal representatives
t hroughout the original rul emaki ng process.

6. There were no requests for workshops or hearings on the
rule.

7. The BSCI Manual instructs the case nmanager to determ ne
|l egal residency to initiate the eligibility process.

8. The BSClI programis wholly funded by the State of

Florida fromstate revenue sources, including appropriations, a



percentage of civil penalties received by county courts,
recovery of third-party paynents for nedical services, and
gifts. See § 381.79, Fla. Stat.

Facts established at hearing

9. The BSClI program provides rehabilitation services, such
as in-patient rehabilitation services, out-patient
rehabilitation services, day treatnment prograns, nedica
equi pnent, and hone nodifications, for eligible persons who have
sustained traumatic brain or spinal cord injuries. The BSCl
program provides funding as a last resort for services an
i njured person needs to integrate into the comunity.

10. Every person who has suffered a noderate-to-severe
brain or spinal cord injury in Florida is referred to the BSCl
program s central registry.

11. The BSCI program nmanual requires the case manager to
determne legal residency in this state as the first step in
determning eligibility for BSCl program services. Wen there
is a question regarding Florida residency, the manual instructs
t he case manager to request proof of |egal Florida residency,
whi ch, when there is a question regarding legal immgration
status, nust consist of a permanent resident alien card or a
letter or docunment fromthe United States I nm gration Departnent
granting parolee or other status that would allow the person to

remain indefinitely or permanently in the United States.



12. The BSClI programhas |imted financial resources, but
t he Departnent has not established an order of selection for
eligible persons in order to deal with a funding shortage, as
permtted by Section 381.76(2), Florida Statutes.

Rul e, statutory authority, and statue inpl enented

13. The BSCI program found in Sections 381.739 through
381.79, Florida Statutes, was created by the Legislature
expressly

to ensure the referral of individuals who
have noderate-to-severe brain or spinal cord
injuries to the brain and spinal cord injury
program a coordi nated rehabilitation
program adm ni stered by the departnent. The
program shall provide eligible persons, as
defined in s. 381.76, the opportunity to
obtain the necessary rehabilitative services
enabling themto be referred to a vocati onal
rehabilitation programor to return to an
appropriate |level of functioning in their
community. Further, it is intended that

per manent disability be avoi ded, whenever
possi bl e, through prevention, early
identification, energency nedical services
and transport, and proper nedical and
rehabilitative treatnent.

§ 381.7395, Fla. Stat.

14. The Departnent is the state agency responsible for
i npl enmenting and adm ni stering the BSCI program 8§ 381.75, Fla.
St at .

15. The eligibility criteria for the BSCl program are set

forth in Section 381.76, Florida Statutes, as foll ows:



(1) An individual shall be accepted as
eligible for the brain and spinal cord
injury programfollow ng certification by
t he departnent that the individual

(a) Has been referred to the central
registry pursuant to s. 381.74;

(b) 1Is alegal resident of this state at
the tinme of application for services;

(c) Has sustained a brain or spinal cord
injury,;

(d) Is nedically stable; and
(e) Is reasonably expected to achieve
reintegration into the community through
services provided by the brain and spina
cord injury program
Section 381.76(2), Florida Statutes, further provides that,
"[i]f the departnent is unable to provide services to al
eligible individuals, the departnent may establish an order of
sel ection."
16. Pursuant to Section 381.011(13), Florida Statutes, the
Departnent has the authority to "[a]dopt rules pursuant to
ss. 120.56(1) and 120.54 to inplenent the provisions of |aw
conferring duties upon it. This subsection does not authorize
the departnent to require a permt or |license unless such
requirenment is specifically provided by |aw "
17. In 2005, the Departnent adopted Florida Adm nistrative

Code Rule 641-1.001(1)(c). Rule 641-1.001(1)(c) added a

definition of "legal resident” to a list of definitions of terns



used in Sections 381.739-.79, Florida Statutes, consistent with
the definitions included in Section 381.745, Florida Statutes.
Rule 641-1.001(1)(c) defines "legal resident” as follows: "A
person who currently lives in Florida, has the present intent to
remain in Florida indefinitely, and has | awful permanent
presence in the United States of Anerica.”

18. As part of the rul emaki ng procedure, the Depart nment
published in the Florida Adm nistrative Weekly a notice of its
intent to adopt Rule 641-1.001(1)(c) containing the information
requi red by Section 120.54(3)(a)(1), Florida Statutes. 1In the
notice, the Departnent identified Section 381.011, Florida
Statutes, as the specific authority for the rule and
Section 381.76, Florida Statutes, as the |aw i npl enent ed.

19. The Departnent also sent the notice to the
Adm ni strative Procedures commttee, together with a docunent
that provided as follows:

STATEMENT OF FACTS AND Cl RCUMSTANCES

The proposed rule inplenents statutory
provi sions of Chapter 381, Florida Statutes.

SUMVARY

Defining the term"Legal Resident" as used
in section 381.76, Florida Statutes, for
pur poses of eligibility for the Brain and
Spinal Cord Injury Program



FEDERAL COVPARI SON STATEMENT

There are no federal rules that conflict
with these rul es.

20. As noted above, the Departnent sent all notices
related to the adoption of Rule 641-1.001(1)(c) to
M. Rodriguez's |legal representative.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl ori da Stat utes.

St andi ng

22. Section 120.56(1)(a), Florida Statutes, provides that
"[a] ny person substantially affected by a rule or a proposed
rule may seek an adm nistrative determ nation of the invalidity
of the rule on the ground that the rule is an invalid exercise
of delegated | egislative authority.

23. The Departnment has taken the position that
M . Rodriguez does not have standing to maintain this rule
chal | enge because, regardless of the requirenent in Rule 64l -
1.001(1)(c) that a legal resident of Florida have |awf ul
per manent residence in the United States, M. Rodriguez could

not receive benefits under Florida' s BSCl program



24. The Departnent bases its argunent on Title 8,

Section 1621, United States Code, which provides in pertinent
part that aliens who do not fit into three enunerated categories
are "not eligible for any State or |ocal public benefit (as
defined in subsection (c))." This statute includes exceptions
to state and | ocal benefits that are covered by the prohibition;
the benefits that are included in the prohibition are defined in
the statute; and states nay provide for the eligibility of
aliens included in the prohibition "only through the enactnent
of a State law . . . which affirmatively provides for such
eligibility." 8 U S.C 8§ 1621(d).

25. The Departnent's reasoning is that, as an
undocunented, illegal immgrant, M. Rodriguez could not receive
BSCI program benefits under federal law in any event and that,
therefore, his eligibility to receive benefits is not
substantially affected by Rule 641-1.001(1)(c). The Depart nment
did not, however, cite any definitive statutory or |ega
authority holding that the prohibition in Title 8, Section 1621,
United States Code, applies to BSClI program benefits. In the
absence of such a definitive interpretation of the scope of
Title 8, Section 1621, United States Code, it cannot be
concluded that M. Rodriguez would be ineligible to receive BSCl
program benefits by this federal law. For this reason, the

Departnent's argunent fails.
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26. Under Florida law, a person is "substantially
affected” by a rule if he or she shows "(1) that the rule or
policy will result in areal and immediate injury in fact, and
(2) that the alleged interest is within the zone of interest to

be protected or regqulated. See Jacoby v. Florida Board of

Medi ci ne, 917 So. 2d 358, 360 (Fla. 1st DCA 2005), citing

Fl orida Bd. of Medicine v. Florida Acad. of Cosnetic Surgery,

Inc., 808 So. 2d 243 (Fla. 1st DCA 2002).

27. M. Rodriguez has suffered a real and inmmediate injury
because, even though he had an abode in Florida at the tinme of
his application for BSClI program benefits and intends to remain
in Florida permanently, he was been deni ed BSCl program benefits
because he is an undocunented immgrant. M. Rodriguez's
interest in obtaining BSCI program benefits is within the zone
of interest to be protected by the BSCI program because he
suffered a brain injury and is, therefore, a person whose
interests the BSCl programis designed to serve.

28. Accordingly, it is concluded that M. Rodriguez has
standing to challenge in validity of Rule 641-1.001(1)(c), and
the Departnent's Motion to Deny Petition Due to Lack of Standing
i s deni ed.

Chal l enge to validity of Rule 641-1.001(1)(c)

29. In his petition, M. Rodriguez has chall enged

Rul e 641-1.001(1)(c) as an invalid exercise of del egated

11



| egislative authority on three grounds set forth in
Section 120.52(8), Florida Statutes:

"I'nval id exercise of delegated |egislative
authority"” means action which goes beyond

t he powers, functions, and duties del egated
by the Legislative. A proposed or existing
rule is an invalid exercise of del egated

| egi slative authority if any one of the
foll owi ng appli es:

(a) The agency has materially failed to
foll ow the applicable rul emaki ng procedures
or requirenents set forth in this chapter;

* % *

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emented, citation to which is required
by s. 120.54(3)(a)1l.;

* *x %

(e) The rule is arbitrary or capricious. A
rule is arbitrary if it is not supported by
| ogic or the necessary facts; a rule is
capricious if it is adopted w thout thought
or reason or is irrational.!?

30. Because M. Rodriguez is challenging an existing rule,
he has the burden of proving by a preponderance of the evidence
that the rule constitutes an invalid exercise of del egated
| egislative authority. § 120.56(3)(a), Fla. Stat.

A. Mterial failure to foll ow rul emaki ng procedures

31. Section 120.54, Florida Statutes, sets forth the
rul emaki ng procedures that nust be followed by all agencies.

Adoption procedures are set forth in Section 120.54(3), Florida

12



Statutes, and include the requirenent that notice of proposed
rul es be published in the Florida Adm nistrative Wekly and
provided to certain specified persons and that the notice
contain information. § 120.54(3)(a) 1.-3., Fla. Stat.

32. M. Rodriguez contends that the Departnent failed to
follow the procedures set forth in 120.54(a)4., Florida
Statutes, which provides that

[t] he adopting agency shall file with the

[ Adm ni strative Procedures] comm ttee, at

| east 21 days prior to the proposed adoption
date, a copy of each rule it proposes to
adopt; a detailed witten statenent of the
facts and circunstances justifying the
proposed rule; a copy of any statenent of
estimted regul atory costs that has been
prepared pursuant to s. 120.54; a statenent
of the extent to which the proposed rule
relates to federal standards or rules on the
sanme subject; and the notice required by
subpar agraph 1.

33. M. Rodriguez argues that the Departnent's failure to
include in its statenent to the Adm nistrative Procedures
Conmittee any justification for Rule 641-1.001(1)(c) and the
Department's failure to cite to Title 8, Section 1621, United
States Code, as a federal statute on the sanme subject
constituted material deviations fromthe rul emaki ng procedures
set forth in Section 120.54(3)(a)4., Florida Statutes, which
render Rule 641-1.001(1)(c) an invalid exercise of del egated

| egi slative authority pursuant to Section 120.52(8)(a), Florida

St at ut es.
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34. Any deviation fromthe procedures set forth in
Section 120.54(3), Florida Statutes, is "presuned to be

material,"” although "the agency may rebut this presunption by
showi ng that the substantial interests of the petitioner and the
fairness of the proceedi ngs have not been inpaired.”

§ 120.56(1)(c), Fla. Stat.

35. M. Rodriguez relies on the presunption of materiality
in arguing that Rule 641-1.001(1)(c) should be declared invalid.
Al though it is the Departnent's burden to rebut the presunption
of materiality, it appears fromthe stipulated facts that
M. Rodriguez's legal representative received all notices
requi red by Section 120.54(3)(a), Florida Statutes, and was
given a full and fair opportunity to participate in the
rul emaki ng proceedi ngs | eading to the adoption of Rule 64l -
1.001(1)(c). Under these circunstances, it is concluded that
the presunption of materiality has been rebutted, and
M . Rodriguez nust prove by a preponderance of the evidence that
the failure of the Departnment to include the itens required in
Section 120.54(3)(a)4., Florida Statutes, constituted a materi al
failure to follow the statutory rul emaki ng procedures in
Section 120.54, Florida Statutes.

36. It is significant in evaluating the materiality of the
deficiencies in the statenent the Departnent provided to the

Adm ni strative Procedures Commttee that the statenent was

14



required to be sent only to the Adm nistrative Procedures
Committee for its internal use.® Nothing in Section 120.54(3),
Florida Statutes, permts coment by the general public or
interested parties to the Admi nistrative Procedures Committee
with regard to the statenent, nor does it appear that the
public, including M. Rodriguez, would have been directly
affected by the contents of the statenment. M. Rodriguez failed
to submt any evidence to establish that the Adm nistrative
Procedures Committee expressed any concerns about the rule to
t he Departnent through comments or inquiries, and it nust be
assuned that the Adm nistrative Procedures Comm ttee found

not hing deficient in the Departnment's statenent.

37. M. Rodriguez failed to submt any evidence that the
deficiencies in the statenment prejudiced his ability to
participate in the rul emaki ng process or that any harmto himor
the public resulted fromthe deficiencies. M. Rodriguez has,
therefore, failed to prove by a preponderance of the evidence
that the deficiencies in the statement submtted to the
Admi ni strative Procedures Committee constituted a materi al
failure to foll ow the rul emaki ng procedures set forth in Section

120.54(3), Florida Statutes. Cf. Ares v. District Bd. of

Trustees, 908 So. 2d 1142, 1143 (Fla. 1st DCA 2005)(Materi al

error of procedure or failure to foll ow procedures as basis for

15



reversal on appeal under Section 120.68(7)(c), Florida Statutes,
anal yzed under harm ess error rule).

B. Enlargenent, nodification, or contravention of

provi sions of Section 381.76(1)(b), Florida Statutes.

38. The specific law inplenented by Rule 641 -1.001(1)(c)
is Section 381.76(1)(b), Florida Statutes, which requires that a
person be a "legal resident” of the State of Florida in order to
be eligible for the BSCI program M. Rodriguez contends that,
by defining "legal resident” as a person who not only currently
resides in Florida with the intention of staying indefinitely
but also "has | awful permanent residence in the United States of
Anerica,” Rule 641-1.001(1)(c) enlarges and nodifies the
definition of "legal resident” in Section 381.76(1)(b), Florida
St at ut es.

39. Neither M. Rodriguez nor the Departnent cited a
statute in which "legal resident” was defined. The only
statutory definition of "legal resident"” the undersigned | ocated
appears in Section 1009.21, Florida Statutes, which addresses
the classification of students "as residents or nonresidents for
the purpose of assessing tuition in community coll eges and state
universities." 1d. Section 1009.21(1)(c), provides: "A 'LEGAL
resident' or 'resident' is a person who has mai ntained his or
her residence in this state for the precedi ng years, has

purchased a hone which is occupied by himor her as his or her

16



resi dence, or has established a domicile in this state pursuant
tos. 222.17." Section 222.17, Florida Statutes, sets forth the
procedures for "manifesting and evidencing domcile in Florida,"
and provides in pertinent part that dom cile may be manifested
and evidenced by a person's filing with the clerk of the circuit
court "a sworn statenment showi ng that he or she resides in and
mai ntai ns a place of abode in that county [in Florida] which he
or she recogni zes and intends to nmaintain as his or her

per mnent hone." § 222.17(1), Fla. Stat.

40. It may be assuned that, in using the term"l| ega
residence" in Section 381.76(b), Florida Statutes, the
Legislature intended it to have the sane neaning as in
Section 1009.21(1)(c), Florida Statutes, that is, that |egal
resi dence neans current residence in Florida with the intent to

remain in Florida indefinitely. See State v. Hearns, 32 Fla. L.

Weekly S177 (April. 26, 2007) ("W have held that where the
Legi sl ature uses the exact same words or phrases in two
different statutes, we nmay assunme it intended the sane meani ng
to apply."). This conclusion is buttressed by the definition of
"l egal residence" consistently used by the courts in Florida.
The meaning of the term"legal resident” as used in various
statutes has been addressed by several Florida courts, and the
courts have uniformy held that "legal residence"” requires only

that a person currently reside in Florida and intend to remain

17



in Florida permanently. See, e.g., Perez v. Marti, 770 So. 2d

284, 289 (Fla. 3d DCA 2000)("A legal residence is the place
where a person has a fixed abode with the present intention of

making it their permanent hone."); Keveloh v. Carter, 699 So. 2d

285, 288 (Fla. 1st DCA 1997)("A legal residence or '"domcile' is
the place where a person has fixed an abode with the present

intention of making it his or her permanent hone."); Nicholas v.

Ni chol as, 444 So. 2d 1118, 1119-20 (Fla. 4th DCA 1984)(Law is
wel| -settled that term "residence" as used in dissolution of
marriage statute refers to "l egal residence” which "is
synonymous with "domcile.'" "Domicile" has |ong been defined

inthis state to nmean a residence at a particul ar place,
acconpanied with positive or presunptive proof of an intention
to remain there for an unlimted period of tine."").

41. In addition, it is clear fromthe several statutes
that the Legislature distinguishes between citizenship and
imm gration status and | egal residence in Florida. The
Legi sl ature has used the term"legal resident” in severa
statutes in addition to Section 381.76, Florida Statutes. The
Departnent of H ghway Safety and Motor Vehicles is required to
deliver to the clerk of the circuit court a |list of names of
persons who are, anong other things, citizens of the Unites

State and "l egal residents of Florida." 8§ 40.011(1), Fla. Stat.

A person is eligible to vote in Florida if, anong other things,

18



that person is a citizen of the United States and a "l ega
resident of the State of Florida." 8§ 97.041(1), Fla. Stat. In
order to be eligible to receive tenporary cash assi stance a
person "nmust be a United States citizen, or a qualified
noncitizen, as defined in this section" and "a | egal resident of
the state.” 8§ 414.095(2), Fla. Stat. A person nay be appointed
a notary public in Florida if, anobng other things, the person is
"a legal resident of the state"; "a permanent resident alien”
may al so be appoi nted under certain conditions. A person can be
licensed as a private investigator in Florida if, anobng other
t hings, the person is "a citizen or |egal resident alien of the
United States or have been granted authorization to seek
enpl oynent in this country by the United States Bureau of
Citizenship and Immigration Services." § 493.6106(1), Fla.
St at.

42. The Departnment has cited no authority to support its
interpretation that "legal resident,” as used in
Section 381.76(1)(b), Florida Statutes, incorporates the concept
of immigration status. Although an agency is entitled to
def erence when interpreting a statute within its special area of
expertise, the definition of the term"legal resident” is not
within the Departnent's area of expertise, and its
interpretation of the nmeaning of "legal resident” is not

entitled to deference. See Doyle v. Departnent of Bus. Reg.,
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794 So. 2d 686, 690 (Fla. 1st DCA 2001)("[A] court need not
defer to an agency's construction or application of a statute if
speci al agency expertise is not required.").
43. Based on the above cited authorities, the Departnent's
interpretation of "legal resident” in Rule 641-1.001(1)(c) to
i ncl ude the requirenent that one not only nust currently reside
in Florida with the present intention to remain in Florida
indefinitely but also that one nust have "l awful permanent
residence in the United States of Anerica" inpermssibly
nodi fi es, enlarges, and contravenes Section 381.76(1)(b),
Florida Statutes. Florida Adm nistrative Code Rul e 64l -
1.001(1)(c) is, therefore, an invalid exercise of del egated
| egi slative authority pursuant to Section 120.52(8)(b), Florida
Statutes.?
44, Section 120.595, Florida Statutes, provides in

pertinent part:

(3) CHALLENGES TO EXI STI NG AGENCY RULES

PURSUANT TO SECTI ON 120.56(3).--1f the court

or administrative |law judge declares a rule

or portion of a rule invalid pursuant to s.

120.56(3), a judgment or order shall be

rendered agai nst the agency for reasonable

costs and reasonabl e attorney's fees, unless

t he agency denonstrates that its actions

were substantially justified or special

ci rcunst ances exi st which woul d make the

award unjust. An agency's actions are

"substantially justified" if there was a

reasonabl e basis in law and fact at the tine

the actions were taken by the agency. |If
the agency prevails in the proceedings, the

20



court or admnistrative |aw judge shal

award reasonabl e costs and reasonabl e
attorney's fees against a party if the court
or administrative |aw judge determnm nes that
a party participated in the proceedings for
an i nproper purpose as defined by paragraph
(1)(e). No award of attorney's fees as
provi ded by this subsection shall exceed
$15, 000.

45. M. Rodriguez is the prevailing party in this
proceedi ng brought pursuant to Section 120.56(3), Florida
Statutes, and is, therefore, entitled to an award of reasonable
attorney's fees and costs, not to exceed $15,000.00, if the
Departnent is unable to prove "that its actions were
substantially justified or special circunstances exi st which
woul d make the award unjust." 8§ 120.595(3), Fla. Stat.
Accordingly, jurisdiction is retained so that an evidentiary
heari ng may be conducted to determine if M. Rodriguez is
entitled to an award reasonable attorney's fees and costs
agai nst the Departnent and, if so, the anobunt that should be

awar ded.

CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is ORDERED:

1. Florida Adm nistrative Code Rule 641-1.001(1)(c) is an
invalid exercise of delegated |egislative authority because it
nodi fi es and enl arges Section 381.76(1)(b), Florida Statutes, in

viol ation of Section 120.52(8)(c), Florida Statutes.
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2. Jurisdiction is retained to determ ne whet her M guel
Mora Rodriguez is entitled to an award of attorney's fees and
costs agai nst the Departnent of Health and, if so, the anount of
attorney's fees and costs to be awarded.

3. The parties shall file a joint status report with the
Di vision of Admi nistrative Hearings on or before June 14, 2007,
in which they shall provide an estimate of the length of tine
necessary to conduct an evidentiary hearing on the entitlenent
to and anmount of attorney's fees and costs and several dates on
which the parties are avail able for hearing.

DONE AND ORDERED t his 24th day of My, 2007, in

Tal | ahassee, Leon County, Flori da.

=

PATRICIA M HART

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wth the Clerk of the

Di vision of Adm nistrative Hearings
this 24th day of My, 2007.
ENDNOTES

1/ Al references to the Florida Statutes herein shall be to the
2006 edition unless otherw se indicated.
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2/ M. Rodriguez also argued in his Proposed Final Order that
t he Departnent had no authority to promul gate Rul e 64l-
1.001(1)(c). This issue was not raised in the rule-chall enge
petition. It is not, therefore, properly raised for the first
time in the Proposed Final Order and wll not be addressed
her ei n.

3/ The Adnministrative Procedures Conmittee is given the
authority to submt comments and inquiries to an agency
regardi ng a proposed rule, and, before the proposed rule can be
adopted, the Adm nistrative Procedures Commttee nust certify
that the agency has responded in witing to the coments and
inquiries. See § 120.54(3)((e)4., Fla. Stat.

4/ Because the rule has been found invalid pursuant to
Section 120.52(8)(a), Florida Statutes, it is not necessary to
address whether Rule 641-1.001(1)(c) is arbitrary and
capri ci ous.
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4052 Bald Cypress Way, Bin A02
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Dr. Ana M Vianonte Ros, Secretary
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Josefina M Tamayo, GCeneral Counse
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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